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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
____________________________________ 
      ) 
ELOUISE PEPION COBELL, et al., ) 
      ) 
  Plaintiffs,     ) 
    v.     ) No. 1:96CV01285(TFH) 
      ) 
KEN SALAZAR, Secretary of   ) 
the Interior, et al.,            ) 
      ) 
                Defendants.   ) 
___________________________________ ) 
 

PLAINTIFFS’ REPLY TO RESPONSE OF ABSENT CLASS MEMBER 
KIMBERLY CRAVEN TO UNOPPOSED MOTION TO ORDER NON- 

PARTY OBJECTOR CRAVEN TO POST AN APPEAL BOND 
PURSUANT TO FEDERAL RULE OF APPELLATE PROCEDURE 7 

 
INTRODUCTION 

   On September 1, 2011, Kimberly Craven (“Craven”), the sole timely objector-appellant 

among 500,000 class members,1 filed a response (“Craven’s Response”) [Dkt. No. 3862] to 

plaintiffs’ unopposed motion for this Court to order Craven to post an adequate bond in 

connection with her appeal of final judgment (hereafter “Motion”). [Dkt. No. 3856]. That final 

judgment approves settlement of this action following the settlement’s adoption and ratification 

by Congress and approval by the President of the United States.  [Dkt. No. 3853].  This is not a 

“normal” settlement.  And, this appeal is not a “normal” appeal.  

 Craven’s response does not provide a legitimate basis for denying the appeal bond that 

plaintiffs request.  She ignores or distorts relevant facts and instead relies on speculation and 

assumption - e.g., she complains that the “real purpose of this motion is to increase Ms. Craven’s 

pro bono counsel costs, and to create procedural obstacles to a potentially meritorious appeal.”  

                                                        
1 Ms. Craven did not intervene in these proceedings and is not before this Court as a party. 
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Craven Response at 1.  In that regard, she and her attorney make two important admissions:  1) 

Attorney time is among the “costs” that litigants necessarily incur in connection with an appeal, 

and 2) her appeal is only “potentially meritorious.” Id.  (emphasis added).   

Plaintiffs concur fully in her first admission, which is why attorneys’ fees are included in 

our calculation of the appeal bond.  It is ironic that Craven’s attorney complains about the time 

he must spend to prosecute an appeal that is so harmful to Indian trust beneficiaries, but is 

sharply critical of plaintiffs when they include their attorneys’ fees in the bond calculation in 

conformity with decisions of this Court as well as the majority of courts around this country.   

Plaintiffs view Craven’s appeal as frivolous, not “potentially meritorious.”  However, 

plaintiffs’ Motion does not ask this Court to order Craven to post an appeal bond for that reason, 

albeit some district courts do so where, as here, the appellant is a non-party objector and her 

attorney is a professional objector.2  Infra at 19.  We did not do so because most courts conclude 

that this particular issue should be determined by the circuit court, not the district court.  

Plaintiffs’ motion states that “[i]n the event that the Circuit concludes that Craven’s appeal, in 

whole or part, is frivolous or without merit, plaintiffs will seek costs, including doubled 

attorneys’ fees, as provided under Fed. R. App. Proc. 38.”  Motion at 12, n. 12 (emphasis added). 

Plaintiffs further recognize that a Rule 38 motion seeking costs for the frivolous nature of an 

appeal is to be filed in the court of appeals, not the district court.  Finally, in accordance with 

                                                        
2 Her attorney not only is a professional objector, he is a professional blogger.  In his blog, he is 
as careless with the facts as he is with the law in his filings in this Court.  See, e.g., 
http://centerforclassactionfairness.blogspot.com/ (“the delay [between the fairness hearing and 
this Court’s order for final judgment] was caused by the district court's failure to issue a final 
judgment after its June 20 ruling, which in turn was caused by the plaintiffs making an 
unsuccessful motion asking the judge reconsider his denial of an additional $11 million of payout 
of settlement funds to Elouise Cobell”).  Craven’s attorney ignores the fact that this Court’s final 
judgment order expressly notes that it reserves judgment on plaintiffs’ motion for 
reconsideration.  [Dkt. No. 3853-2 at 9 n.2]. And, his continuing disrespect for Ms. Cobell is 
palpable. 
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Fed. R. App. Proc. 38 and Local Circuit Rule 38, appellees may recover from the appellant and 

her attorney double their attorneys’ fees if the court of appeals determines that an appeal is 

frivolous.3  In sum, plaintiffs have not requested that this Court include Rule 38 costs in its 

pending motion for an appeal bond.  If it had been appropriate to seek Rule 38 costs in this 

Court, plaintiffs would have requested a much greater appeal bond to reflect double the value of 

plaintiffs’ legal fees as allowed under Rule 38.  But, despite Craven’s mischaracterization of 

plaintiffs’ Motion, we declined to seek inclusion of Rule 38 costs in the calculation of the appeal 

bond. 

Finally, her response summarily dismisses as wrongly decided relevant decisions of this 

Court and it employs erroneous statements,4 threats,5 boasts,6 misrepresentations,7 and inapposite 

case law.  Most notably, the principal case upon which Craven relies in her Response to 

plaintiffs’ request for an adequate appeal bond is In re American President’s Lines, Inc., 779 

F.2d 714 (D.C. Cir. 1985) (“APL”).  But APL is not on point and is of dubious authoritative 

value.  See infra at 4-13; see also Adsani v. Miller, 139 F.3d 67 (2nd Cir. 1998) (construing APL 

as either modified or overruled implicitly by the D.C. Circuit in Montgomery & Assocs., Inc. v. 

Commodity Futures Trading Comm’n, 816 F.2d 783, 784 (D.C. Cir. 1987)); International Floor 

Crafts, Inc. v. Dziemit, 420 Fed. Appx. 6 (1st Cir. 2011) (same).  Finally, despite Craven’s 

various misstatements of the law, the facts are what the facts are.  Here the factual record is, 

perhaps, Craven’s greatest enemy, which is why she avoided it in her objections and why she 

                                                        
3 Local Circuit Rule 38 includes attorneys’ fees and other costs for frivolous appeals and motions 
as well as for appeals and motions that are “interposed for an improper purpose, such as … to 
cause unnecessary delay.…” 
4 See infra IV.A. 
5 See infra IV.B.  
6 See infra IV.C.   
7 See infra IV.C. 
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again avoids it in her response to plaintiffs’ instant Motion.  It is the factual record, however, that 

conclusively belies her contentions.     

I. Craven’s Concessions 

Craven and her attorney do not challenge the material facts stated, and points made, in 

plaintiffs’ Motion.  They do not contest that it is legitimate for this Court to order an appellant to 

post an appeal bond to protect appellees and that non-party objector-appellants routinely are 

ordered by district judges to post substantial appeal bonds in class action cases.  Motion at 2-5. 

They also do not contest that the harm plaintiffs would suffer in connection with Craven’s appeal 

cannot be quantified with precision, but is substantial.  Id. at 8-9.  Nor do they deny that 

Craven’s appeal is politically motivated and untethered to the merits in this case.  Id. at 6-8.  

Similarly, they fail to contest plaintiffs’ point that a substantial appeal bond would further public 

policy.  Id. at 8-9; 11-13.  Indeed, apart from their misplaced reliance on APL, Craven’s 

Response is long on nonsense and strawmen,8 and short on facts and persuasive law.  Inasmuch 

as they have failed to rebut plaintiffs’ aforementioned points, they should be construed as 

conceded in accordance with LCvR 7(b). 

II. In re American President’s Lines, Inc. is Inapposite and does not Bind this Court 
 

 In their Response to plaintiffs’ Motion, Craven and her attorney rely almost exclusively 

on APL to evade the posting of an appeal bond that is calculated on reasonable costs incurred by 

appellees’ in their defense of the settlement.  APL contains plainly distinguishable facts and 

announced a rule of law in situations and circumstances that are wholly unlike that involved in 

                                                        
8 See e.g., Craven’s Response wherein she repeatedly claims that plaintiffs “are really seeking [] 
a supersedeas bond under Fed. R. App. Proc. 8: a bond for the costs of delay.” Id. at 3, 10 
(emphasis added).  The appeal bond and the amount requested by plaintiffs are based on 
precedent and persuasive authority governing Rule 7 bonds, not Rule 8 bonds.   
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the instant matter.  Not only is APL inapposite, but Craven misapplies APL and misrepresents its 

nature and scope.   

 The facts of APL are as follows:  APL is a bankruptcy case that predates Devlin v. 

Scardelletti (“Devlin”), 536 U.S. 1 (2002) by 17 years.  In APL, the bankruptcy court dismissed 

appellant’s bankruptcy petition against APL.  The petitioner appealed to this Court, which 

granted APL’s motion to dismiss the appeal because the petitioner had failed to prosecute the 

bankruptcy petition. Next, the petitioner appealed to the circuit court, which ordered the 

appellant to post a $10,000 bond pursuant to Rule 7, a bond that the petitioner failed to post.  

APL moved to dismiss the appeal because the petitioner failed to post the bond and, initially, the 

circuit court granted APL’s motion.  On rehearing before the same three-judge panel, the case 

was remanded to this Court so that it could state the reasons it ordered the appellant to post a 

bond in the amount that it did.  APL, 779 F.2d at 715-16.  On remand, the district judge found 

that the litigation appeared to be frivolous; that, as a consequence, APL would qualify for costs 

under federal appellate rule 38; that the petitioner otherwise would have no assets in the district 

court’s jurisdiction; and, that there was a need for security because the petitioner had failed to 

pay attorneys’ fees ordered by the bankruptcy court.  Id.  at 716.   

The court of appeals restated this Court’s authority to order an appellant to post a bond 

under Rule 7, but limited the amount of the APL bond to costs set forth in Rule 39 and it 

excluded attorneys’ fees from that calculation.  Id. at 716-17.  The court of appeals did not 

identify any express or implied nexus to Rule 39.  Nor did it note any legislative intent to limit 

Rule 7 bonds to Rule 39 costs; however, because it found no case law or other authority at that 

time, which authorized appeal bonds in amounts greater than Rule 39 costs, it applied Rule 39 to 

limit the amount of Rule 7 appeal bonds in an appeal brought by a party-appellants.  Id. at 717.  
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The appellate panel explained that although the district court stated that the appeal appeared to 

be frivolous, it is the circuit court, not the district court that makes that determination. Id.  

Further, it concluded that APL would suffer no harm if it limits the bond to Rule 39 costs 

because “the judgment was not stayed …and for lack of a stay APL remain[ed] free to enforce its 

judgment at any time.”  Id. at 718.  

APL is inapposite to the present case for the following independent reasons:   

First, Craven cites APL as authority for what she and her attorney say is a bedrock 

principle that “appeals possessing merit are a matter of right.”  Response at 2.   What the APL 

court actually said is that “[appeals] possessing merit are normally a matter of right.”  In re 

American Presidents’ Line, 779 F.2d 718 (emphasis added).  At the time this Circuit decided 

APL, a “normal” appeal possessing “merit” could not have included Craven’s appeal for the 

simple fact that non-party objectors had no right to appeal in 1985.  Therefore, Craven is not a 

“normal” appellant under APL.  This reason alone renders APL both irrelevant to Cobell and 

unhelpful to Craven, particularly given the drastically different legal status of the party-appellant 

in APL and the non-party objector-appellant here.   

Moreover, in APL the right to appeal arose from the bankruptcy code and it applied only 

to the parties in that bankruptcy proceeding.  Craven omits telling this Court that the right to 

appeal referenced in APL is a statutory right of those parties.  APL did not consider issues related 

to the right of a non-party objector to appeal because they were not before that court and could 

not have been before that court because non-party objector-appellants did not exist.  Simply put, 

Craven is a non-party objector, whereas APL involved a “normal” party-litigant.  Accordingly, 

APL is irrelevant to this Court’s consideration of plaintiffs’ request for an appeal bond.   
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 Second, Cobell is not a “normal” case in any sense, particularly because of Congress’ 

important role in its resolution.  APL provided that “appeals possessing merit are normally a 

matter of right.”  APL, 779 F.2d at 718 (emphasis added).  But, Cobell is not the garden-variety 

class action coupon case that usually attracts professional objectors such as Craven’s counsel.  

The Cobell Settlement has been ratified, authorized, and confirmed by Congress in the Claims 

Resolution Act of 2010 and it was signed in to law by the President.  Such Congressional action 

carries dispositive weight in the context of Indian affairs, where Congress exercises powers that 

are plenary in nature.  See, e.g., Cherokee Nation v. Hitchcock, 187 U.S. 294, 308 (1902) (“The 

power existing in Congress to administer upon and guard the tribal property, and the power being 

political and administrative in its nature, the manner of its exercise is a question within the 

province of the legislative branch to determine, and is not one for the courts”); Lone Wolf v. 

Hitchcock, 187 U.S. 553, 565 (1903) (“Plenary authority over the tribal relations of the Indians 

has been exercised by Congress from the beginning, and the power has always been deemed a 

political one, not subject to be controlled by the judicial department of the government”); Winton 

v. Amos, 255 U.S. 373, 391 (1921) (“Congress has plenary authority over the Indians and all 

their tribal relations, and full power to legislate concerning their tribal property”); Morton v. 

Mancari, 417 U.S. 535, 551 (1974) (“The Constitution vests Congress with plenary power “to 

deal with the special problems of Indians.”); Del. Tribal Bus. Comm. v. Weeks, 430 U.S. 73, 84 

(1977) (“The general rule emerging from our decisions ordinarily requires the judiciary to defer 

to congressional determination of what is the best or most efficient use” of Indian funds.); United 

States v. Wheeler, 435 U.S. 313, 319 (1978) (“Congress has plenary authority to legislate for the 

Indian tribes in all matters.”); United States v. Jicarilla Apache Nation, 131 S.Ct. 2313, 2324 

(2011).  More recently, this Court concluded that Congress has “traditional broad authority over 
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the management and distribution of lands and property…an authority drawn both explicitly and 

implicitly from the Constitution itself.”  Timbisha Shoshone Tribe v. Salazar, 766 F.Supp.2d 

175, 185-86 (D.D.C. 2011).   

 Here, Congress has exercised its plenary authority through its enactment of the Claims 

Resolution Act.  It expressly directed settlement of the Cobell litigation.  Congress’s 

involvement in resolving this litigation makes this case and Craven’s appeal decidedly extra-

ordinary, further distinguishing Cobell from APL.  Furthermore, a challenge to Congress’ 

exercise of plenary authority over Indian affairs is anything but a “normal” appeal.  The 

“standard of review for judging the constitutionality of Indian legislation under the Due Process 

Clause of the Fifth Amendment…focuses on whether the statute’s objectives are tied rationally 

to the fulfillment of Congress’ unique obligation toward the Indians.”  Littlewolf v. Lujan, 877 

F.2d 1058, 1064 (D.C. Cir. 1989) (internal citations and quotations omitted).  Put another way, 

unlike in other subject areas where reviewing courts strictly scrutinize legislation to determine a 

compelling state interest, Indian legislation passes constitutional muster if rationally related to 

congressional obligations towards Indians.  See Weeks, 430 U.S. at 84. This is the appropriate 

standard for the judicial assessment of the Claims Resolution Act of 2010’s ratification of the 

Cobell settlement.  Whereas APL involved purely bankruptcy matters and an appeal authorized 

by bankruptcy statutes, Cobell requires consideration of a centuries-old legal doctrine, virtually 

absolute congressional authority over Indian Affairs, and the balancing of the federal trust 

responsibility owed to individual Indians.   A comparison of the facts and applicable law of APL 

and Cobell make clear the material distinctions between the two cases and demonstrate APL’s 

irrelevance in this matter.    
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Third, Craven does not explain how the normal qualified statutory right to appeal, which 

APL applied to a party appellant in 1985, is relevant to her right to appeal under these 

circumstances today.  Indeed, in 1985, non-party objectors had no right to appeal a class action 

settlement, regardless of the statutes and constitutional provisions that existed at that time.  Not 

until 2002 did the Devlin v. Scardelletti Court reinterpret 28 U.S.C. § 1291 to allow for a non-

party objector to appeal a class action settlement, but did so over the vigorous dissents of Justices 

Scalia, Kennedy, and Thomas. Devlin v. Scardelletti, 536 U.S. 1, 15 (2002) (“The Court holds 

that petitioner, a nonnamed member of the class in a class action litigated by a representative 

member of the class, is a “party” to the judgment approving the class settlement. This is contrary 

to well-established law.”) (Scalia, J., dissenting).   

With respect to non-party objector-appellants, APL generally is not followed by other 

courts and is not followed by this Court.  And, indeed, there is no sound reason to extend the pre- 

Devlin rational of APL to the class action context, let alone in the post-Devlin context of the 

objector-appellant.  In short, regardless of whether APL was regarded as authoritative in 1985 (or 

even today) and regardless of whether party appeals in bankruptcy proceedings “possessing merit 

are normally a matter of right,” APL, by its terms, simply does not apply to non-party objectors 

like Craven.   

Fourth, the law has evolved significantly since 1985.  Most importantly, Craven’s 

counsel fails to acknowledge that APL today is at best questionable authority.  In International 

Floor Crafts, Inc. v. Dziemit, 420 Fed. Appx. 6 (1st Cir. 2011), the First Circuit considered the 

costs that the district court may include in an appeal bond.  The Dziemit Court carefully 

examined and expressly rejected the APL approach, limiting Rule 7 to Rule 39 costs, and noted 

that APL is not even controlling law in this circuit, “the D.C. Circuit has since concluded that 
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Rule 39 ‘costs’ taxable in the district court do include appellate attorneys’ fees when the statute 

underlying the appeal allows the recovery of the fees as part of costs. See Montgomery & 

Assocs., Inc. v. Commodity Futures Trading Comm’n, 816 F.2d 783, 784 (D.C. Cir. 1987).”  

Dziemit, 420 Fed. Appx. at 18-19 (emphasis added).  Similarly, the Second Circuit in Adsani v. 

Miller, 139 F.3d 67 (2nd Cir. 1998), considered costs includable in an appeal bond and rejected 

the APL holding, also noting that “the seemingly absolute rule announced in [APL] either has 

been modified by or has been overruled implicitly by Montgomery & Assocs. v. CFTC, 816 F.2d 

783, 784 (D.C. Cir. 1987),” leaving the Adsani Court to conclude that “in light of Montgomery, 

[APL] provides an ambiguous precedent of little authority.”  Adsani, 139 F.3d at 73 n 6.  The 

lengths taken by Craven’s counsel to accuse Class Counsel of misrepresenting case law is 

puzzling in light of clear judicial statements of APL’s marginal authoritative value.   

As demonstrated in plaintiffs’ Motion, the authority that the APL court could not find in 

1985 to support this Court’s decision 27 years ago is ample today, principally because 

professional objectors and their clients have abused the Devlin conditional right of a non-party 

objector to appeal.9  In re Initial Public Offering Securities Litig., 728 F.Supp.2d 289, 295 

(S.D.N.Y. 2010) (“I concur with the numerous courts that have recognized that professional 

objectors undermine the administration of justice by disrupting settlement in the hopes of 

extorting a greater share of the settlement for themselves and their clients.”); O’Keefe v. 

Mercedes–Benz USA, LLC, 214 F.R.D. 266, 295 n. 26 (E.D. Pa. 2003) (“Federal courts are 

increasingly weary of professional objectors: some of the objections were obviously canned 

                                                        
9  Devlin conditioned the appellate right of a non-party objector on the timeliness of her 
objections and the presentation of such objections at the fairness hearing.  Devlin, 536 U.S. at 11 
(holding that “the power to appeal is limited to those nonnamed class members who have 
objected during the fairness hearing”).  Ergo, non-party objectors have no unfettered right to 
appeal as Craven asserts in her Response.   
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objections filed by professional objectors who seek out class actions to simply extract a fee by 

lodging generic, unhelpful protests.”) (citation omitted).  As a result, many courts order non-

party objectors to post substantial appeal bonds that include costs identified in plaintiffs’ Motion.  

Such courts legitimately have relied on fee-shifting statutes that underlie the litigation – wholly 

independent of whether the appeal is frivolous under Rule 38 – to justify orders that require non-

party objectors to post appeal bonds that cover appellees’ costs, including attorneys’ fees.  Good 

public policy does not require appellees’ to pay for costs where, as here, fee-shifting statutes are 

enacted to relieve them of that obligation.  Put another way, the APL court did not address the 

impact of fee shifting statutes on Rule 7 appeal bonds, let alone purport to resolve that issue.  

That issue was never raised in APL. 

Fifth, APL was able to enforce its judgment pending appeal. Therefore, the APL court 

found that APL would suffer no harm as a result of the appeal.  Here, however, the Cobell 

judgment is stayed by Craven’s notice of appeal and, as demonstrated in plaintiffs’ Motion, 

absent a substantial bond, plaintiffs will be harmed materially because of that stay and the costs 

they will incur in connection with their defense of the settlement.  Tellingly, Craven and her 

attorney do not, and cannot, dispute the substantial, harm her appeal will cause hundreds of 

thousands of individual Indian trust beneficiaries. 

Sixth, the cost of preparing the record in APL was nominal because the petitioner-

appellant failed to prosecute the case.  Indeed, the record reflects no prosecution.  Here, Craven’s 

objections in this Court as well as the statement of issues that she filed in the court of appeals are 

fact driven and must be decided on the record in this Court. Craven and her attorney filed a 

statement of issues that necessarily implicates the extensive factual record in this case.  By way 
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of example,10 her very first issue asks whether the “total value of the class representatives’ 

claims is approximately sixty dollars, does a request for a class representative incentive award of 

$13 million . . . create a conflict of interest with the class that precludes a finding that the class 

representatives are adequate representatives?”  Exhibit 1 at 2.   

Plainly, that issue is grounded in a certain factual predicate – the alleged value of the 

claims here involved.  Substantial testimony, including redacted testimony, and significant trial 

time was devoted to the question of how much is missing from the class representatives’ 

accounts, as well as the methodology underlying the opinions of the parties’ experts.  Millions of 

pages of documents, redacted and un-redacted, were produced relevant to defendants’ virtual 

ledger, which is under seal.11 A separate 59-day trial that examined the security of Interior’s 

information technology systems and the reliability of trust data housed therein resulted in the 

production of millions of pages of discovery under seal that is entered into the trial record.  Much 

of that record is relevant to the issues presented by Craven and under seal.    

Craven and her attorneys’ seemingly innocuous, but materially false, factual predicate 

(“the total value of the class representatives’ claims is approximately sixty dollars”) was rejected 

by this Court.  Here, what is important is that the response to Craven’s claim is the factual record 

that has been developed by the parties in more than fifteen years of litigation.  It is a massive and 

powerful record that plaintiffs must mine in support of the settlement on appeal. As a result, 

                                                        
10 Because of page and time limitations, plaintiffs here will not detail the record that is necessary 
for their opposition to Craven’s appeal. Suffice it to say, it is an extensive record that has been 
created over more than fifteen years of intense litigation.  If anything, by utilizing previous 
appeals, plaintiffs have understated the true cost of preparing and compiling the record for this 
appeal. To be sure, record designations are made by the appellees, not Craven, and whether or 
not Craven seeks sanctions related to plaintiffs’-appellees’ record designations, that is not a 
decision that can be made today, notwithstanding the threats in her Response.  Response at 5. 
11 The virtual ledger contains actual accounting records relating to defendants’ expert report, 
which are also under seal. 
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unlike APL, here, substantial costs will be incurred by the appellees in their careful compilation 

and preparation of the record for appeal. 

Accordingly, APL is not on point, is not binding precedent, and is not controlling law in 

this circuit as the circuit and this Court have recognized.  See In Re: Dept. of Veteran’s Affairs 

(VA) Data Theft Litigation, Misc. Action No. 06-0506 (JR) MDL Docket No. 1796 (November 

20, 2009).  The facts of APL and Cobell are materially different and the law, itself, has changed 

materially since 1985.  Indeed, if the APL court searched for authority today, unlike 1985 when it 

found no authority, there is ample authority throughout the country for the bond requested by 

plaintiffs because professional objectors routinely have abused the appellate process since the 

Devlin Court first authorized non-party objectors to appeal under limited circumstances. 

III. A Rule 7 Appeal Bond May Include Costs Beyond Rule 39 

As stated above, APL is not binding on this Court as evidenced by both this Court’s own 

actions12, a subsequent circuit decision,13 and the view of sister circuit courts.14  Inclusion of 

costs beyond those identified in Rule 39 is routine in the class action context as outlined in 

plaintiffs’ Motion.  Motion at p. 13-18.  This Circuit has not construed Rule 7 to limit the 

security that this Court may order an appellant to post where, as here, the appellant is a non-party 

objector.  This circuit, as well as other courts, has construed Rule 7 costs to include attorneys’ 

fees for the preparation of opposition briefs, as well as the increased cost of the claims 

administrator and post judgment interest on the settlement amount.  The practice of this Court is 

in accord. 

                                                        
12 In Re: Dept. of Veteran’s Affairs (VA) Data Theft Litigation, Misc. Action No. 06-0506 (JR) 
MDL Docket No. 1796 (November 20, 2009). 
13 Montgomery & Assocs. v. CFTC, 816 F.2d 783 (D.C. Cir. 1987) 
14 Adsani v. Miller, 139 F.3d 67 (2nd Cir. 1998); International Floor Crafts, Inc. v. Dziemit, 420 
Fed. Appx. 6 (1st Cir. 2011) 
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A. Multiple courts recognize the absence of express linkage between 39 and 7 

 The APL Court elected to define appellate costs under Rule 7 by way of Rule 39, despite 

the absence of support for that interpretation.  Indeed, recent judicial decisions recognize the 

absence of any linkage between Rule 39 and Rule 7, thereby undermining APL’s very holding.  

For example, in Adsani v. Miller, the Second Circuit held that “Rule 39 does not define costs for 

all of the Federal Rules of Appellate Procedure.”  139 F.3d at 74-76.  The Dziemit Court held 

similarly by specifically finding that Rule 39 “does not limit ‘costs on appeal’ under Rule 7.”  

International Floor Crafts, Inc. v. Dziemit, 420 Fed.Appx. at 18.  Finally, in Azizian v. Federated 

Dept. Stores, Inc., the Ninth Circuit found no indication that the rule’s drafters intended Rule 39 

to define costs for purposes of Rule 7 or for any other appellate rule.”  499 F.3d at 958.  Azizian 

further specified that “the costs identified in Rule 39(e) are among, but not necessarily the only, 

costs available on appeal.”  Id.   

 As plaintiffs’ Motion stated, this Court has the authority to include appellate costs in an 

appeal bond that extend beyond the narrow, marginalized holding of APL.  The plain fact is that 

no point of law exists requiring the definition of costs under Rule 7 to be limited to costs 

enumerated in Rule 39.  To be sure, the majority rule among jurisdictions and the practice in this 

Court disregards the narrow holding of APL and recognizes the weight of authority providing for 

the inclusion of appellate costs beyond the rudimentary costs set forth in Rule 39. 

 B. This Circuit recognizes the availability of attorneys’ fees in definition of costs 

 As discussed in plaintiffs’ Motion, the majority rule – followed in this Circuit – provides 

that professional time is a “cost” includable in a Rule 7 appeal bond, where, as here, a statute 

underlying this litigation provides for the recovery of attorneys’ fees through a fee shifting 

provision.  See, e.g., Montgomery & Associates, Inc. v. Commodity Futures Trading Com’n, 816 
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F.2d 783 (D.C. Cir. 1987); see also International Floor Crafts, Inc. v. Dziemit, 2011 WL 

1519113 at *5 (holding “we endorse the majority view that a Rule 7 bond may include appellate 

attorneys' fees if the applicable statute underlying the litigation contains a fee-shifting 

provision”). 

 Here, the Equal Access to Justice Act (“EAJA”) is one of the many statutes underlying 

this litigation and it includes a fee-shifting provision.  28 U.S.C. § 2412(b).  Section 2412(b) 

provides “a court may award reasonable fees and expenses of attorneys, in addition to the costs 

which may be awarded pursuant to subsection (a), to the prevailing party.” Id.  In Sullivan v. 

Hudson, 490 U. S. 877 (1989), the Supreme Court has determined that EAJA was designed to 

address the problem that “‘[f]or many citizens, the costs of securing vindication of their rights 

and the inability to recover attorney fees preclude resort to the adjudicatory process.’” Sullivan, 

490 U. S. at 883 (quoting S. Rep. No. 96–253, p. 5 (1979)).  Indeed, plaintiffs have recovered 

attorneys’ fees in this litigation under that Act. Cobell v. Norton, 407 F.Supp.2d 140 (D.D.C. 

2005).   

 The purpose of EAJA is directly applicable in the instant context.  Craven’s appeal forces 

the plaintiff classes to expend additional funds to defend their settlement.  Their trust funds, as 

this Court has noted, provide for the most basic staples of life. See, e.g., Cobell v. Norton (Cobell 

XVI), 394 F.Supp. 2d 164, 273 (D.D.C. 2005).  The cost of defending this settlement diminishes 

the recovery of, and distribution to, plaintiff class members and hinders their ability to provide 

for themselves and their families.  The plaintiff classes are subjected to tangible financial harm 

due to the delay created by Craven’s appeal.   

 EAJA’s very purpose is to protect plaintiffs who seek “vindication of their rights.” 

Sullivan, 490 U. S. at 883.  This purpose dovetails with the function of an appeal bond in the 
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class action context, i.e., to protect appellees from the harm caused by delay due to an appeal.  

As described above, the majority rule regarding the amount of an appeal bond allows for the 

inclusion of such attorneys’ fees where, as here, a fee-shifting provision underlies the litigation.  

This implements sound public policy by protecting the plaintiff class from further harm caused 

by appellate delay.  While the typical application of EAJA shifts the payment of attorneys’ fees 

to the United States, the Supreme Court’s decision in Devlin changed the legal landscape for the 

application of fee-shifting statutes in the class action context.  To ensure that manifest injustice 

does not result, the majority of courts allow for the inclusion of attorneys’ fees in an appeal bond 

where an appeal is brought by a non-party objector.  Doing so carries out the purpose of both 

EAJA and Rule 7 to protect the plaintiff class and ensure that appellate costs, including 

attorneys’ fees, are not a barrier to the “vindication of their rights.”  Sullivan, 490 U. S. at 883.  It 

is as relevant and applicable to non-party objectors as other underlying fee-shifting statutes that 

implicate copyright violations, antitrust violations, and securities law violations.  The inclusion 

of attorneys’ fees in an appeal bond in the instant context is in accord with the majority rule of 

jurisdictions and the practice of this Court.   

IV. Craven’s Unsubstantiated Allegations 

 What is most striking about Craven’s Response to the appeal bond is how replete it is 

with erroneous statements, boasts, threats, and misrepresentations.  They are too numerous to 

delineate in detail.  Below, we identify some of the more egregious examples. 

A. Craven and her attorney miscomprehend the class action notice process and the 
consequences of suspending the notice process and class communications  
 

 Craven and her attorney assert that the high cost of settlement administration ($300,000 

per month) can be avoided if plaintiffs’ settlement website simply posts her argument and 

pleadings.  Response at 12, n. 6.  There are approximately 500,000 individual Indian trust 
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beneficiary class members, many of whom have reached out, and continue to reach out, to the 

Garden City Group’s toll-free number to inquire about the settlement generally and how they are 

impacted individually, and whether or and why their distributions may be delayed.  Delay is a 

paramount concern to most class members.  They are not calling about Craven’s personal 

grievances about the settlement.  Instead, most beneficiaries want to understand their legal rights 

and how long they will have to wait to obtain justice in this more than 15-year struggle.  

 To date over 322,000 calls have been received.  Over 10,000 calls were received last 

week alone.  The solution proposed by Craven and her attorney is simply to post a notice on 

plaintiffs’ website that states “information about the pending appeals.”  Response at 12, n. 6.  

But, such a posted notice cannot possibly answer the personal inquiries raised by class members.  

And, Craven and her attorney make no attempt to suggest how such notice is adequate.  This 

Court has noted with approval the comprehensive notice campaign proposed by the parties and 

implemented by the plaintiffs. December 21, 2010 Hearing Transcript at 5.  This Court has 

compared favorably the nature and scope of the notice in Cobell to the defective notice in 

Pigford, which resulted in years of additional turmoil for the Pigford class.  Id.  Craven and her 

attorney disregard the Pigford problem and ignore important responsibilities that Class Counsel 

and the Named Representatives owe to classes in that regard. Their naïve suggestion would, if 

implemented, increase materially the risk that class members would not be provided adequate 

notice about their rights, obligations, and procedures under the settlement.  

B. Craven’s counsel’s continued threats towards Class Counsel do not comport with 
the practice in this Court 
 

 In the short time that Craven’s attorney has appeared in these proceedings, he has 

threatened Class Counsel with sanctions three times.  The first instance occurred when Craven’s 

counsel responded to plaintiffs’ motion to strike Craven’s patently improper opposition to the 
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parties’ Joint Motion for Final Approval.  See Exhibit 2.  Notably, Craven’s counsel did not act 

on his wrongheaded threat then and this Court granted plaintiffs’ allegedly sanctionable motion 

to strike.  [Dkt. No. 3799].  The second threat of sanctions occurred in Craven’s Response to 

plaintiffs’ present Motion, when Craven’s counsel suggested to this Court that it “consider” 

sanctioning Class Counsel for various and sundry reasons.  Response at 2, 4, 7 n. 2, 15-16 n. 8, 

22, and 23.  Most recently, by letter on September 6, 2011, Craven’s counsel once again 

threatened sanctions if Class Counsel does not bend to objector counsel’s demand to limit the 

scope of the appendix in his fact driven appeal.  See Exhibit 3.   

 As with the first threat, the latter two are baseless. If Craven and her attorney truly 

believe that Class Counsel have acted in a sanctionable manner, it is not enough to harass Class 

Counsel with unprofessional threats of sanction, instead, they should obtain leave of this Court 

and move for sanctions via the mechanisms set forth in the local and federal rules and accept the 

consequences if they are wrong.  Craven and her attorney’s empty threats are manifestly 

unprofessional and plaintiffs firmly stand by their Motion.  

C. Craven’s counsel’s misrepresentations are numerous and impede effective 
determination of legal issues 
 

  Craven’s counsel boasts that among his so-called “victories” is this Court’s decision to 

award $99 million in attorneys’ fees to plaintiffs’ counsel.  Response at 14 n. 7.  Preliminarily, 

plaintiffs “asserted in their petition for class counsel fees 50 to 99.9 million dollars, expressly in 

accordance with the terms of settlement.” June 20, 2011 Hearing Tr. at 194:12-14.  It is difficult 

to comprehend Craven’s attorney’s big “victory” by limiting plaintiffs’ counsel to the upper most 

reaches of plaintiffs’ asserted fee range.  More significantly, this Court’s bench opinion on that 

issue conclusively demonstrates the shameless nature of his boast.  Id. Tr. at 247: 9-13.  Indeed, 

not only did this Court reject each of the arguments made by Craven’s attorney but it 
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admonished him publicly for his repugnant personal attack on the lead plaintiff.  Id. Tr. at 239:6-

11 (“I was distressed to hear Ms. Cobell attacked today by one of the objectors' representatives 

[Theodore Frank]. I felt that was without foundation.  There was no suggestion of any collusion 

by her part to get a fee, and then she would settle the case. There is nothing in the record to 

support that.”).  Evidently, where, as here, the law and facts do not support their claims, they 

choose instead to rely on unfounded attacks.   

 In addition, Craven takes umbrage of, and denies, plaintiffs’ reference to her attorney as a 

“professional objector” whose practice was created by, and depends in its entirety on, the 2002 

Devlin decision.  However, a brief review of the public record demonstrates that her attorney’s 

practice is limited to the representation of objectors to class action settlements.  See, e.g., Exhibit 

4.  To wit, he is a typical “professional objector.”  Craven’s counsel’s practice is focused and 

limited to the representation of objectors in class action litigation – he is a normal professional 

objector.   

D. If Craven is unable to pay for the costs of the appeal, Craven’s counsel should file 
the requisite motion for in forma pauperis status and cease making unsupported 
conclusory statements concerning her financial status 
 

 Craven makes the threat that “any substantial bond would entitle Ms. Craven to proceed 

in forma pauperis under Fed. R. App. Proc. 24.” Response at 1.15  Her claims of entitlement to 

                                                        
15 See also, Response at 18 (“[I]f this Court imposes such a bond, she will simply file an 
application to proceed in forma pauperis, which either this Court or the D.C. Circuit will be 
obliged to grant, because the plaintiffs, by claiming their attorney expenses of defending the 
appeal will be in the millions of dollars, will be judicially estopped from claiming that Ms. 
Craven’s appeal is frivolous.”).  Putting aside that this Court is not “obliged” to grant Ms. 
Craven any relief whatsoever, she and her attorney now take the remarkable position that they 
must have a non-frivolous appeal if plaintiffs spend millions defending against it.  Of course, that 
would fit with their strategy of minimizing plaintiffs’ counsel’s opposition to their appeal. 
However, whether her appeal is frivolous has an immaterial effect on plaintiffs’ hours. The 
unfortunate consequence of a non-party objector filing any appeal, however unmeritorious, is the 
expenditure of significant time necessary to prepare and compile the monumental record, file 
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proceed in forma pauperis petition are based solely on unsubstantiated, conclusory contentions 

without citation to case law or averments as required by Fed. R. App. Proc. 24(a)(1).   

 Indeed, the standard for in forma pauperis status in this Circuit is set forth in Harris v. 

Harris, 424 F.2d 806 (D.C. Cir. 1970).  Harris, quoting the Supreme Court’s dictate in Adkins v. 

DuPont Co., 335 U.S. 331, 339 (1948), held that “an affidavit is sufficient which states that one 

cannot because of his poverty ‘pay or give security for the costs . . . and still be able to provide’ 

himself and dependents ‘with the necessities of life.’”  Harris, 424 F.2d at 810.  The Harris 

Court also noted that one who proffers an in forma pauperis affidavit is subject to prosecution 

for perjury in a case of bad faith.  Id.   

In forma pauperis is an objective standard.  It is not a sliding scale based on the amount, 

of the appeal bond.  In forma pauperis status either exists or it does not.16  It is not the case that 

one can be granted in forma pauperis status simply because of increased costs due to an appeal 

bond.  If Craven’s counsel has a good faith belief, after conducting due diligence in accordance 

with the D.C. Rule of Professional Conduct 1.1(a), his client might meet the objective in forma 

pauperis standard, and a motion in compliance with Fed. R. App. Proc. 24, including the 

requisite Form 4 affidavit, should follow.  Accordingly, Craven should file a motion to that effect 

in accordance with LCvR 5.1(h)(2), supported by an affidavit under oath, regardless of this 

Court’s resolution of plaintiffs’ Motion.  

On this count, however, Craven is not indigent under controlling law.  Public records 

reveal that she owns two properties17 with an aggregate assessed value in excess of $919,000. 

                                                                                                                                                                                   
papers and prepare for oral argument. Put another way, the same effort that is required to defend 
a meritorious appeal is required to defend Craven’s “potentially meritorious” appeal. 
16 Curiously, the newly described “indigent” Craven has already filed the $455.00 filing fee to 
see that her appeal is docketed, but never suggested that she is a pauper. 
17 3560 Catalpa Way, Boulder, CO 80304; 4389 N. Via Entrada Hermosa, Tucson, AZ 85718. 
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Exhibit 5 at 1, 2 and 4.18  Moreover, Ms. Craven evidently is gainfully employed as a Senior 

Project Manager by the Department of Energy – National Renewable Energy Laboratory.  

Among other things, plaintiffs suggest that an in forma pauperis motion would be both 

“frivolous” and “interposed for an improper purpose” because Craven is not a pauper as defined 

by controlling law. Whatever Ms. Craven’s personal financial status, plaintiffs anticipate a 

careful review if such a motion is filed.  

         CONCLUSION 

For the reasons stated above and those stated in plaintiffs’ Motion, plaintiffs respectfully 

request that this Court order Craven to post and appeal bond in the amount of $8.3 million.  

 Respectfully submitted this 7th day of September 2011. 
 

/s/ Dennis M. Gingold             
DENNIS M. GINGOLD 
D.C. Bar No. 417748 
607 14th Street, N.W. 
9th Floor 
Washington, D.C. 20005 
(202) 824‐1448 

 
/s/ Keith M. Harper 
KEITH M. HARPER 
D.C. Bar No. 451956 
MICHAEL ALEXANDER PEARL 
D.C. Bar No. 987974 
KILPATRICK TOWNSEND 
STOCKTON, LLP 
607 14th Street, N.W. 
Washington, D.C. 20005 
(202) 508‐5844 

 
WILLIAM E. DORRIS 
Georgia Bar No. 225987 
Admitted Pro Hac Vice 
ELLIOTT LEVITAS 
D.C. Bar No. 384758 

                                                        
18 There is no information on mortgage holders. 
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KILPATRICK TOWNSEND 
STOCKTON  
1100 Peachtree Street 
Suite 2800 
Atlanta, Georgia 30309 
404‐815‐6104 
 
 
Attorneys for Plaintiffs 
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CERTIFICATE OF SERVICE 
 

  I hereby certify that a copy of the foregoing Plaintiffs’ Reply to Response of 
Absent Class Member Kimberly Craven to Unopposed Motion to Order Non-Party 
Objector Craven to Post An Appeal Bond Pursuant to Federal Rule of Appellate 
Procedure 7 was served on the following via facsimile, pursuant to agreement, on 
this day, September 7, 2011. 

 
Earl Old Person (Pro se) 
Blackfeet Tribe 
P.O. Box 850 
Browning, MT 59417 
406.338.7530 (fax) 
 
 

/s/ Shawn Chick 
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IN THE UNITED STATES COURT OF APPEALS 

FOR THE DISTRICT OF COLUMBIA 
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ELOUISE PEPION COBELL, et al., 
Appellees, 

  
Kimberly Craven,  

Appellant, 
 

v. 
 

KENNETH LEE SALAZAR, Secretary of the Interior, et al., 
Appellees. 

 
On Appeal from the United States District Court 

For the District of Columbia, No. 1:96-cv-01285 TFH 
 

AMENDED STATEMENT OF THE ISSUES 
 

 CENTER FOR CLASS ACTION FAIRNESS LLC 
 Theodore H. Frank  

 (DC Cir. application pending) 
 1718 M Street NW, No. 236  
 Washington, D.C. 20036 
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 Pursuant to Fed. R. App. P. 10(b)(3)(a), Ms. Craven submits the 

following amended statement of issues that she intends to present on 

appeal: 

1. Given that the total value of the class representatives’ claims is 

approximately sixty dollars, does a request for a class 

representative incentive award of $13 million (and receipt of an 

incentive award of $2.5 million) create a conflict of interest with 

the class that precludes a finding that the class representatives 

are adequate representatives of the class under Rule 23 and the 

Constitution? 

2. Is it constitutionally permissible to settle a Rule 23(b)(2) 

mandatory class seeking injunctive relief by waiving the right 

to injunctive relief in exchange for a monetary payment, when 

that monetary payment is unrelated to the value of the 

injunctive relief for individual class members, and when the 

court had previously found a right to the injunctive relief? 

3. Did the district court err as a matter of law in failing to apply 

Wal-Mart v. Dukes in finding that the Trust Administration class 

satisfied the commonality and typicality requirements of Rule 

23 and the Constitution? 

4. Did the district court commit an error of law in failing to 

address the question of whether there were intra-class conflicts 
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that precluded certification of a single Trust Administration 

class and approval of the distribution scheme for the Trust 

Administration class? 

5. Did the district court abuse its discretion in finding that the 

distribution scheme for the Trust Administration class was fair 

and reasonable, given that it was unrelated to the nature of the 

injuries claimed and systematically and perversely paid the 

least to the class members who suffered the greatest alleged 

injury? 

6. Does the Claims Resolution Act of 2010, as interpreted by the 

district court, unconstitutionally violate separation of powers 

requirements by creating a rule of decision in a pending case 

without changing the underlying substantive law? 

7. Did the district court err as a matter of law in holding that 

ninety-two objections to a settlement was grounds for approval 

of the settlement when multiple objections complained of intra-

class inequities? 

8. Was it error for the district court to both schedule objections to 

be due before the settling parties were required to move for 

settlement approval and to strike Ms. Craven’s opposition brief 

to the motion for settlement approval filed in compliance with 

the local rules? 
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Dated: September 2, 2011 

      Respectfully submitted, 
 
      /s/ Theodore H. Frank   
 Theodore H. Frank  

 (DC Cir. application pending) 
CENTER FOR CLASS ACTION FAIRNESS LLC 
1718 M Street NW, No. 236  
Washington, DC 20036 
Telephone:  (703) 203-3848   
Email:  tedfrank@gmail.com 
 
Counsel for Objector-Appellant  

Kimberly Craven 
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CERTIFICATE OF SERVICE 
 

I hereby certify that, on this second day of September, 2011, I 

electronically filed the foregoing AMENDED STATEMENT OF THE ISSUES on 

the electronic docketing system for the Court of Appeals for the District of 

Columbia Circuit, thereby effecting service on counsel of record under Cir. 

R. 25(c). 

      /s/ Theodore H. Frank   
 Theodore H. Frank  

 (DC Cir. application pending) 
CENTER FOR CLASS ACTION FAIRNESS LLC 
1718 M Street NW, No. 236  
Washington, DC 20036 
Telephone:  (703) 203-3848   
Email:  tedfrank@gmail.com 
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Pearl, Alex 

From: dennismgingold@aol.com
Sent: Friday, June 03, 2011 6:00 PM
To: Harper, Keith; Dorris, Bill; Geoffrey Rempel; Levitas, Elliott; Loving, John; Smith, David; Pearl, Alex
Subject: Fwd: Cobell v. Salazar - request to confer

Page 1 of 1

9/7/2011

fyi 
 
 
 
-----Original Message----- 
From: Ted Frank <tfrank@gmail.com> 
To: Dennis Gingold <dennismgingold@aol.com> 
Cc: Daniel Greenberg <DnGrnbrg@gmail.com>; Adam Schulman <shuyande24@gmail.com> 
Sent: Fri, Jun 3, 2011 5:49 pm 
Subject: Cobell v. Salazar - request to confer 
 
Dear Mr. Gingold, 
 
Ms. Craven will be filing a motion to strike your motion to strike filed today, which on its face fails to 
comply with the Local Rules. In addition, we will file a motion for sanctions under 28 U.S.C. §1927 if you 
do not withdraw the motion by close of business Monday. Please advise by close of business Monday 
whether you will oppose these motions or whether these motions can be mooted by the withdrawal of 
your non-compliant motion. If you will oppose these motions please advise when you are available to 
confer over the telephone regarding this issue. I am available Wednesday afternoon and Friday of next 
week. 
 
I further note that your brief violates Fed. R. Civ. Proc. 11 by falsely representing to the court that the 
motion is unopposed, and by failing to draw the court's attention to the binding Supreme Court precedent 
of Devlin v. Scardelletti, 536 U.S. 1 (2002). The Rule 11 violation can be corrected by withdrawing the 
motion, which should happen in any event because of its failure to comply with the Local Rules. 
 
Even without these problems, the motion to strike is meritless. Ms. Craven is entitled (and, indeed, 
arguably required) to oppose a motion relating to the fairness hearing. Local Rule 7(b). The alternative is 
to violate Rule 23(e) and the requirements of constitutional due process by requiring class members to file 
their papers opposing settlement approval before they know the grounds for approval. E.g., In re Mercury 
Interactive Securities Lit., 618 F.3d 988 (9th Cir. 2010). If you wanted Ms. Craven to be permitted to file 
only one set of papers with the Court, you could have asked the Court to set a schedule where the 
objections were due a reasonable time after the motion for final approval of the settlement was due. It 
was your own proposed order that multiplied Ms. Craven's costs by forcing her to file an objection April 20 
to preserve her rights and then file a separate opposition to the motion for final approval of the settlement 
that resulted in the second filing. Please do not compound that with further unnecessary multiplication of 
filings as in your abusive motion to strike. 
 
Have a good weekend. 
 
Very truly yours, 
 
Theodore H. Frank 
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Theodore H. Frank 
Center for Class Action Fairness LLC 
1718 M Street NW, No. 236 
Washington, DC 20036 
(703) 203-3848 
tfrank@gmail.com  
 
September 6, 2011 
 

Dennis M. Gingold 
607 14th Street, NW 
9th Floor 
Washington, DC 20005 
 
Keith M. Harper 
Kirkpatrick Townsend Stockton LLP 
607 14th Street, NW 
Washington, DC 20005 
 
R. Craig Lawrence 
Robert E. Kirschman, Jr. 
Commercial Litigation Branch 
Civil Division 
P.O. Box 875, Ben Franklin Station 
Washington, D.C. 20044-0875 
 
VIA EMAIL  
 

Re:  Cobell v. Salazar, Appeal No. 11-5205 (D.C. Cir.) 
 

Colleagues: 
 

Pursuant to Fed. R. App. Proc. 30(b)(1), Ms. Craven submits a designation of the 
parts of the record she intends to include in the appendix.  

3655-1. Amended complaint. 
3655-2. Original complaint. 
3660-2. Settlement Agreement and exhibits. 
3660-3. Claims Resolution Act of 2010 (Title I (pages 1-7) only).  
3660-6. February 26, 2010 Modification of Settlement Agreement. 
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3660-12. November 17, 2010 Modification of Settlement Agreement. 
3660-16. Fee Agreement (Exhibit 14). 
3660-17. Modification of December 7, 2009 Agreement on Fees 

(Exhibit 15). 
3667. Order on Joint Motion for Prelim. Approval of Settlement 

Agreement (Dec. 21, 2010). 
3670. ORDER granting 3659 Motion for Order Certifying Trust 

Administration Class, Appointing Class Counsel, Approving 
Class Representatives for the Trust Administration Class 
and Modifying the 2/4/97 Class Certification Order. 
(December 21, 2010). 

3740. Objection of Kimberly Craven. 
3782. Craven Memorandum in Opposition. 
3782-1. Testimony of Elouise Cobell (Mar. 29, 2007). 
3799. Order granting motion to strike. 
3842-1. June 20 transcript, pages 1-5, 45-52, 70-82, 89-94, 137-41, 151-

53, 178-85, and 209-54. 
3850. Order granting Joint Motion for Final Approval of 

Settlement (with exhibits). 
3853. Final judgment (with exhibits). 
3854.   Notice of Appeal. 
3862-4.  Declaration of Theodore Frank. 
 

Ms. Craven’s Amended Statement of Issues was previously electronically filed 
September 2, 2011, but I provide another copy of it to you attached with this letter. 

Pursuant to Fed. R. App. Proc. 30(b), please, by Tuesday, September 20, 2011, 
provide a list of additional parts of the record you wish to designate in the appendix. 
For each such document, please provide (a) an OCR-readable electronic copy of the 
document; (b) the docket number associated with the document; (c) the number of 
pages in the document; and (d) a list of reasons why it is necessary to include this 
document in the record under FRAP 30 and Circuit Rule 30. If the proposed document 
is currently under seal, please also provide (e) properly redacted and unredacted OCR-
readable electronic copies of the document, appropriately identified as such; (f) whether 
you will agree to a motion to unseal the proposed document; and (g) if you will not 
agree to a motion to unseal the document, the reasons why you believe it is appropriate, 
under existing precedent, to keep the document under seal. 

I remind the parties of their obligations under Fed. R. App. Proc. 30(b)(2) and 
Cir. R. 30 not to designate material in the appendix that is “unnecessary,” “of excessive 
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length,” or that does “not bear directly on the issues raised on the appeal.” This is a 
narrowly-drawn appeal on legal issues. It is possible that the list in this letter has 
overlooked a document or two relevant to the appeal, and Ms. Craven will be happy to 
modify this list in response to reasonable and reasoned designations. But the suggestion 
of the plaintiffs to the district court that the record on appeal will need over 10,000 
pages is simply unsupportable, and we shall seek appropriate relief and sanctions 
under Cir. R. 30(b) if either party violates it. 

In their motion for appeal bond, plaintiffs expressed concern about the delays 
caused by this appeal. Please note that Ms. Craven has repeatedly acted to minimize 
delays: she filed her notice of appeal on August 6 rather than waiting until October; she 
filed her required paperwork with the D.C. Circuit September 2, ten days before the 
September 12 deadline; she is providing this Rule 30 notice to you now several weeks 
before it is required. The appellees can also act to minimize delay if they so choose: they 
can file their paperwork with the D.C. Circuit ahead of the September 12 deadline; 
plaintiffs could choose to voluntarily withdraw their frivolous motion for an appeal 
bond so that there is no risk of an erroneous ruling from the district court that will force 
delaying collateral litigation in the D.C. Circuit; the appellees can choose to foreswear 
abusive appendix designations that will force my small office to devote unnecessary 
time to dealing with the violation of Cir. R. 30. If the appellees can agree to reasonable 
appendix designations, and make those designations in advance of the September 20 
deadline, it will be possible to stipulate to a briefing schedule considerably more 
expedited than the typical D.C. Circuit schedule. If, however, plaintiffs persist in forcing 
Ms. Craven to engage in collateral litigation unrelated to the merits of the appeal, that 
will be impossible. So the question is: are plaintiffs really concerned about delay and 
interested in minimizing delay, or are they more interested in churning attorneys’ fees 
in the hopes of submitting a larger lodestar request later? 

If there is additional appellate counsel to whom I should be addressing 
correspondence such as this, I trust you will let me know. 

Very truly yours, 
 
/s/ Theodore H. Frank 
Theodore H. Frank 
 

Attachment 
cc:  Daniel Greenberg (via email)  
 Adam Schulman (via email) 
 Kimberly Craven (via email) 
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 Below is a compendium of information about Ted Frank and his Center for Class Action 
Fairness (CCAF) and his status as a professional objector.  First, is a list of cases that he and 
CCAF promotes as well as settlements that he and CCAF objected to, or appealed, with a 
parenthetical on the nature of the objections.  Second, is a list of the cases where Frank has 
employed his website to solicit non-party objector clients.   
 

Cases in which Ted Frank or CCAF has Objected 
 
Trombley v. National City Bank, No: 10-cv-232 (JDB) (D.D.C. 2011) (objected to settlement 
including 25% of common fund in attorney’s fees where settlement was agreed to immediately 
upon filing a complaint). 
 
Blessing v. Sirius XM Radio Inc., No. 09-cv-10035 (S.D.N.Y. 2011) (objected to settlement of 
injunctive relief to class and $13 million attorneys’ fees). 
 
Stetson v. West Publishing Corp., No. CV-08-00810-R (C.D. Cal.  2011) (objected to BarBri 
coupon settlement and attorneys’ fees from the gross settlement fund of $5.285 MM, based on 
coupon valuation). 
 
Sobel v. Hertz Corp., No. 06-cv-545 (D. Nev. 2011) (objected to coupon-based settlement).  
 
McDonough v. Toys "R" Us, No. 2:06-cv-0242-AB (E.D. Pa. 2011) (objected to $35.24MM 
settlement where attorneys reserved the right to ask for 1/3 plus expenses plus fees for 
administering the settlement out of the common fund). 
 
Nachshin v. AOL, LLC, No. 10-155129 (9th Cir. 2010) (objected to cy pres distribution in 
settlement to local charities affiliated with class counsel instead). 
 
Bachman v. A.G. Edwards Inc., No. ED95074 (Mo. Ct. App. 2010) (objected to purported $60 
MM settlement, with $34 MM in time-restricted coupons, and $21 MM in “quick-pay” attorneys 
feess plus expenses; also appealed class action against Edward D. Jones & Co. with $127.5 MM 
coupon settlement and $27MM in attorneys fees) 
 
In re Apple Inc. Securities Litigation, No. C-06-5208-JF (N.D. Cal.) (objected to $2.5MM 
diversion in cy pres to third parties out of $16.5MM settlement and demanded a share of $2MM 
in attorneys’ fees). 
 
In re Classmates.com Consolidated Litigation, No. 09-cv-0045-RAJ (W.D. Wash. 2011) 
(objected to settlement involving $117,000 cash and coupons + $1.05MM in attorney’s fees). 
 
In re New Motor Vehicles Canadian Export Antitrust Litigation, No. MDL 03-1532 (D. Me. 
2011) (objected to $500,000 in cy pres distributions to unrelated third parties and attorneys’ 
fees). 
 
In re HP Inkjet Printer Litigation, No. 05-3580, 2011 WL 1158635 (N.D. Cal. Mar. 29, 2011) 
(objected to attorneys’ fees and settlement with $5 MM valuation of coupons to class ($2 to $7 
coupons only redeemable on HP.com).  
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In re Motor Fuel Temperature Sales Practices Litig., No. 07-MD-1840 (D. Kan. 2011) (objected 
to settlement in Costco case, challenging class notice as improper and $10MM in attorneys’ fees 
when class received injunctive relief). 
  
In re NVIDIA GPU Litig., No. C 08-04312 JW, (N.D. Cal. 2011) (lost motion to enforce the 
settlement agreement and cure the breach of the settlement agreement on behalf of 5 class 
members where preliminary claims amounted to $10MM versus $13MM in attorneys’ fees and 
NVIDIA failed to provide a replacement computer “of like or similar kind”). 
 
In re HP Laserjet Printer Litigation, No. 8:07-cv-00667 AG RNB, (C.D. Cal 2011) (objected to 
coupon settlement for coupons and attorneys’ fees). 
 
In re Bluetooth Headset Prods. Liability Litig.,  No. 09-56683 (9th Cir. 2011) (objected  and 
appealed attorneys’ fees of $800,000 that exceeded the $100 cy pres only settlement). 
 
Ercoline v. Unilever United States, Inc., Civ. A. No. 2:10-cv-01747-SRC-MAS (D.N.J. 2011) 
(objected to Breyers Smooth & Dreamy ice cream products settlement of $0 and $200,000 to 
attorneys). 
 
Dewey v. Volkswagen, Nos. 10-3618, 10-3506, 10-3617, & 10-3798 (3rd Cir. 2010) (objected and 
appealed $1MM settlement regarding leaky sunroofs and attorneys’ fees of $22.5MM).  
 
Lonardo v. Travelers Ins., (objected to settlement of $2.8MM in claims at $8.69/policy year for 
class members who submit claims by mail and $6.6MM in attorney’s fees). 
 
Robert F. Booth Trust v. Crowley, No. 09-5314 (N.D. Ill.) (objected to $0 injunctive relief 
settlement for shareholders of Sears Holding Corp. for violation of the Clayton Act and 
attorneys’ fees of $925,000). 
 
In re Diet Drugs Prods. Liab. Litig., No. 09-3818 (3rd Cir. 2010) (supported plaintiffs’ appeal of 
denial of a Rule 60(b) motion one year after the settlement because it provided a $547MM award 
of attorneys’ fees). 
 
True v. American Honda Motor Co., Case No. 07-cv-00287 VAP (OPx) (C.D. Cal. 2010) 
(objected to coupon based settlement and $2.95MM in attorneys’ fees) 
 
In re TD Ameritrade Account Holder Litigation, No. C 07-2852 VRW, (N.D. Cal. 2009) 
(objected to software coupon and cy pres settlement and attorneys’ fees of $1.87MM). 
 
In re Grand Theft Auto Video Game Consumer Litig. (No. II), No. 1-06-md-1739 (SWK) (MHD) 
(S.D.N.Y. 2008) (objected to a settlement and requested decertification of the class). 
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Solicitations to Class Members Seeking to Object on the CCAF Website 
 
June 24, 2011 
“The Center for Class Action Fairness represents class members pro bono when they are treated 
unfairly by class action settlements. Please contact me if you get notice of a class action 
settlement that you are concerned might be unfair, and I will evaluate it for free.” 
Available at:  
http://centerforclassactionfairness.blogspot.com/2011/06/june-20-was-busy-day.html 
 
April 26, 2011 
Calloway v. Cash America Net of California LLC, No. 09-CV-4858, 2011 WL 1467356 (N.D. 
Cal. Apr. 12, 2011).   
“If there's a member of one of these two classes who would like to timely object to this potential 
rip-off, the Center would be happy to represent them pro bono to vindicate the protections of 
Rule 23(h) in all class settlements.” 
Available at:  
http://centerforclassactionfairness.blogspot.com/2011/04/gittin-v-kci-usa-and-calloway-v.html 
 
November 29, 2010 
Dennis v. Kellogg Co., No. 09-CV-1786-IEG (WMc) (S.D. Cal. 2010)  
“If you're a class member and you're unhappy with attorneys improperly making millions in your 
name, do contact me at the Center for Class Action Fairness to discuss your options.” 
Available at: 
http://centerforclassactionfairness.blogspot.com/2010/11/kelloggs-frosted-mini-wheats-
class.html 
 
October 21, 2010 
In re Apple Inc. Securities Litig., No. C-06-5208-JF (N.D. Cal. 2011).   
“The Center for Class Action Fairness would love to object to such a blatantly illegal settlement. 
But it can't do so in a vacuum: it can only do so on behalf of a class member who is being ripped 
off by these attorneys. Class members are those who bought Apple stock (AAPL) between 
August 24, 2001 and June 29, 2006—but only people who bought the stock between November 
2005 and May 2006 are entitled to recover any money under the settlement, and their recovery is 
being diluted by the diversion to cy pres. We'd be happy to represent you pro bono if you agree 
that the settlement is objectionable and wish to object: please contact me. If you're not in the 
class, but know people or institutions who might be, spread the word.  (Update: we have one 
objector, and are talking to a couple of others. Isn't crowd-sourcing great?)” 
Available at: 
http://centerforclassactionfairness.blogspot.com/2010/10/illegal-apple-backdating-class-
action.html 
 
October 14, 2010 
Ercoline v. Unilever United States, Inc., Civ. A. No. 2:10-cv-01747-SRC-MAS (D.N.J. 2011).  
“Because I'm a member of the class of purchasers of Breyers Smooth & Dreamy ice cream 
products, I will be objecting; to deter objections, the attorneys have threatened objectors with 
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intrusive depositions and require illegal hoops before permitting objectors to object, despite the 
plain statement of Rule 23 that class members are permitted to object, period.  If you're a class 
member, and you're willing to risk a deposition, and you independently think this settlement is 
unfair, you're welcome to contact me; you are also welcome to contact me if you're a class 
member and don't wish to risk a deposition, and we can discuss your options.” 
Available at: 
http://centerforclassactionfairness.blogspot.com/2010/10/0-settlement-in-breyers-smooth-
dreamy.html 
 
March 16, 2010 
Satterfied v. Simon & Schuester, No. 07-16356 (9th Cir. 2009) (cell-phone advertisement of a 
Stephen King book where class members were viewed as unlikely to submit claims, but 
attorneys’ fees of $2.725MM from the $10MM common fund).   
“If you're a class member who received the text message in 2006, congratulations, you can get 
free money: fill out a claim form before September 20 (and kudos to the parties for allowing 
claimants to do it online); if you're a class member who has concerns about the settlement, 
contact me.” 
Available at: 
http://centerforclassactionfairness.blogspot.com/2010/03/scary-stephen-king-text-message-
worth.html 
 
September 28, 2009 
Gelmas v. The Dannon Co., No. 1:08-cv-00236,  (N.D. Ohio 2009) (yogurt consumer-fraud case 
with “clear sailing” provision for attorneys’ fees of $10MM out of the $35MM fund).  
“The court has yet to provide preliminary approval to the settlement. If you are a member of the 
class of Activia purchasers, and you wish to object to the settlement, please let me know.” 
Available at: 
http://centerforclassactionfairness.blogspot.com/2009/09/dannon-activia-class-action-
settlement.html 
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